I BROADBAN]I) 1629 K STREET, N.W. SUITE 300

November 26, 2018
SUBMITTED ELECTRONICALLY V1A ECFS

Marlene H. Dortch

Secretary

Federal Communications Commission
445 12th Street, SW

Washington, DC 20554

Re: MEETING SUMMARY PER SECTION 1.1208 oF THE FCC’S RULES
Schools and Libraries Universal Service Support Mechanism,
Docket No. 02-6

Dear Ms. Dortch:

This letter, submitted on behalf of Education Networks of America and ENA Services, LLC
(collectively, ENA), provides additional information regarding the Request for Waiver filed in
2013 by the Tennessee Consortium.?

As noted in ENA’s ex parte filed Nov. 14, 2018,2 ENA explained that its contract with Metro
Nashville Public Schools (MNPS) was a master contract executed following MNPS’s 2011 E-
rate compliant procurement. The Bureau asked whether the contract executed following that
procurement was modified when additional districts wanted to purchase off that contract in
2012. Because the contract was only between ENA and MNPS, there was no modification to
the master contract when other school districts opted in.

Further, Commission precedent and Tennessee state law do not require additional competitive
bidding when a master contract was competitively bid. That is what happened here.?

! Request for Waiver, In the Matter of Schools and Libraries Universal Service Support Mechanism, CC
Docket No. 02-6, Tennessee Consortium (filed February 11, 2013) (Tennessee Consortium Waiver
Request); Ex Parte Letter from Gina Spade, counsel for ENA, to Marlene H. Dortch, Secretary, Federal
Communications Commission dated November 14, 2018.

2 In that meeting, as detailed in the Nov. 14 ex parte, Kitty Ganier, ENA’s general counsel; and Gina
Spade, Broadband Legal Strategies, counsel for ENA, met with D’wana Terry, associate chief of the
Wireline Competition Bureau; Ryan Palmer, division chief of the Telecommunications Access Policy
Division (TAPD); Gabriela Gross, deputy division chief, TAPD: Aaron Garza, attorney-advisor, TAPD;
and lke Ofobike, attorney-advisor, TAPD.

3 See 47 C.F.R. § 54.500; Tenn. Code Ann. 88§ 12-3-1203(c).



As referenced at the meeting with the Bureau, ENA is also submitting an opinion of Professor
George W. Kuney, a contracts expert at the University of Tennessee College of Law, that
addresses these issues under federal regulations and Tennessee law.*

1. Background

On February 4, 2011, MNPS issued a Request for Proposal for managed Internet access, Voice
over IP and video conferencing services (RFP).> MNPS requested proposals for these services
on behalf of itself and the “Tennessee E-rate Consortium (Consortium).”® The Consortium was
comprised of 79 public school districts that had given MNPS permission via a letter of agency
to seek services on their behalf.” The RFP stated a service provider had to be able to serve all of
the districts in the procurement.® The RFP also stated that:

The method for all of the K-12 public school districts of Tennessee
to purchase from this contract is TCA Title 12, Chapter 3, Part 10,
which effectively allows Local Education Agencies, hereafter
referred to as [LEAS], to make purchases based on the terms of a
contract signed by another LEA.°

ENA Services, LLC and AT&T responded to the bid.1® ENA was selected as the most cost-
effective vendor.!* MNPS and ENA Services, LLC executed a contract on March 7, 2011
(MNPS-ENA Contract).'? The term of the contract was from July 1, 2011 to June 30, 2016.13

There was never a contract between ENA and the “Tennessee Consortium.” The Tennessee
Consortium is not a legal entity, and therefore it cannot issue RFPs or enter into contracts.

4 See Exhibit 1, Letter from Professor George W. Kuney, University of Tennessee College of Law, to
Kitty Ganier, General Counsel, ENA, dated November 12, 2018 (Kuney Opinion).

% Exhibit 2, excerpts as discussed in the meeting from Request for Proposal, Number 11-4, Metropolitan
Nashville Public Schools on Behalf of the Metropolitan Board of Public Education, RFP Title: Managed
Internet Access, Voice-Over-IP and Video Conferencing, dated Feb. 4, 2011 (MNPS RFP).

®1d. at 4.
"1d. at 4, 5.
81d. at 5.
°1d. at 4.

10| etter from Jim Smith, Davis Wright Tremaine, counsel for ENA, to Marlene H. Dortch, Secretary,
Federal Communications Commission, dated October 1, 2014 at 6 (ENA 2014 Ex Parte).

111n the Matter of Tennessee E-rate Consortium, Request for Waiver, CC Docket No. 02-6 (February 10,
2013) at 2 (Tennessee Consortium Waiver Request).

12 Exhibit 3, Contract Between Metropolitan Nashville Public Schools on Behalf of the Metropolitan
Board of Public Education and ENA Services, LLC for Purchase of Goods and Services, dated March 7,
2011 (MNPS-ENA Contract).

13d. at 2.



MNPS used the term to describe the collection of districts in the RFP and in its waiver
request.4

In the fall of 2011, 43 additional school districts in Tennessee sought to use the contract awarded
by the Consortium the prior year to purchase services. These school districts were not listed in
the initial RFP because they had decided to use a different master contract for funding year
2011.1

During a USAC E-rate training session in September 2011, one of USAC’s slides explained that
E-rate applicants could join a consortium as long as the letter of agency was signed before an
E-rate application was filed.'® At the training, the MNPS E-rate coordinator asked whether
additional school districts could join the Tennessee Consortium based on the information in that
slide.!” He then followed up with two emails to USAC, receiving written confirmation from
USAC that districts could join the consortium even though they had not been listed on the
original FCC Form 470.%8

The 43 school districts individually decided to file FCC Form 471 applications for funding year
2012 using the terms and conditions of the MNPS-ENA Contract.’® Before filing their
individual Forms 471, each school district told ENA it intended to take services off of the
MNPS-ENA Contract.?° ENA also prepared a quote for the services that specific school districts
wanted to purchase from the contract.?* Also pursuant to USAC’s guidance, each applicant
signed a letter of agency with MNPS.?? Each applicant then filed its own Form 471 seeking
funding.

1% In some cases, a consortium may be a legal entity.

15 See ENA 2014 Ex Parte at 1. As described further below, school districts in Tennessee have multiple
master contracts to select from, in addition to conducting their own competitive bidding process, if they
so choose.

16 Exhibit 4, Slide from E-rate Training; see also Tennessee Consortium Waiver Request at 3.
17 Tennessee Consortium Waiver Request at 3.

18 Exhibit 5, Email from Tom Bayersdorfer, MNPS E-rate coordinator, to Catriona Ayer, USAC, dated
September 27, 2011. Exhibit 6, email from Leslie Frelow, USAC, to Tom Bayersdorfer, MNPS E-rate
coordinator, dated October 6, 2011, see also Tennessee Consortium Waiver Request at 3-4.

¥ d.

20 See, e.g., Exhibit 7, Intent to Purchase Internet Access Services between Athens City Schools and ENA
dated January 30, 2018.

21 See, e.g., Exhibit 8, Quote for Athens City Schools for 2012-13 year and 471 Pricing Schedule for
2012-13.

22 See, e.9., Exhibit 9, Letter of Agency signed by Athens City Schools.
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USAC then issued FCDLs denying funding requests for most of the new consortium members.?
Based on guidance from the Wireline Competition Bureau, the applicants sought a waiver from
the Commission.?*

2. The ENA-MNPS Contract was a Master Contract Under Commission Regulations

In 1997, the Commission established that E-rate applicants can take services off a “master
contract” negotiated by a third party.? Specifically, the rule states that:

A ““master contract’’ is a contract negotiated with a service
provider by a third party, the terms and conditions of which are
then made available to an eligible school, library, rural health care
provider, or consortium that purchases directly from the service
provider.2®

The Commission required that only the master contract be competitively bid.?” The Commission
explained that when E-rate applicants take service out of a master contract, they do not have to
conduct a competitive bid themselves.?® The Commission did not place any limitation on the
number of E-rate applicants that could purchase off the master contract.?® The Commission did
not say the “third party” cannot be another E-rate applicant. The Fourth Order on
Reconsideration also contemplates that E-rate applicants will purchase services using the terms
and conditions from master contracts after the initial year of their formation.*® An applicant
purchasing off the master contract does not become a party to the contract.>> Many other master
contracts exist for E-rate services.® Many of the master contracts are issued by state
governments, but a state master contract is an example of a master contract, not the only type.*

2 ENA 2014 Ex Parte at 2.
24 Tennessee Consortium Waiver Request.

% Federal-State Joint Board on Universal Service et al., CC Docket No. 96-45 et al., Fourth Order on
Reconsideration et al., 13 FCC Rcd 5318, 5482, para. 232 (1997) (Fourth Order on Reconsideration).

26 47 C.F.R. 54.500.

2l Fourth Order on Reconsideration, at para. 233.
2 d.

2 1d. at paras. 232-235.

301d. at para. 234..

31 In the Matter of Request for Review of Decision of the Universal Service Administrator by Paterson
School District, 21 FCC Rcd. 13101, 13102, para. 3 (2006) (Paterson).

32 For example, other types of master contracts include large regional or nationwide contracts, such as the
U.S. Educational Technology Purchasing Alliance (USETPA) E-rate contracts. See
http://www.usetpa.org/e-rate.html.

3 See, e.g., Modernizing the E-rate Program for Schools and Libraries, WC Docket No. 13-184, Order
and Further Notice of Proposed Rulemaking, 29 FCC Rcd 8870 (2014), para. 274.

4



The MNPS-ENA contract was a master contract.* MNPS and ENA entered into the contract
after it was competitively bid in accordance with Tennessee law and E-rate rules. The terms and
conditions of that contract were made available to eligible school districts. Those school districts
then purchased directly from ENA.

In a separate discussion in the Fourth Order on Reconsideration regarding whether applicants
could amend their contracts, the Commission also noted that if an E-rate applicant amended its
contract in more than a minor way, it must rebid for those services.*® Because the MNPS-ENA
Contract was a master contract, it was not modified when other school districts used its terms
and conditions. Therefore, other school district using the contract did not require rebidding. In
2012, as described above, when the 43 school districts in 2012 wanted to use the terms and
conditions of the MNPS, they did not become parties to the MNPS-ENA Contract. The MNPS-
ENA Contract was not amended to allow these school districts to purchase services from the
MNPS-ENA Contract.®® There was no need for an amendment as the relevant terms and
conditions for each of these school districts to use were already in the MNPS-ENA Contract.

Both the statutory language itself and the RFP gave potential vendors notice and ensured that no
vendor would be surprised that there might be other school districts in Tennessee that would
want to take advantage of the “lower rates than an eligible entity negotiating on its own behalf”
would be able to secure.®” That notice constituted “sufficient information” for vendors to submit
bids, as required by Commission rules.® As noted above, Tennessee law allows any other public
entity to purchase services off of another district’s contract for services. Vendors wishing to
serve public entities in Tennessee should be aware of this statute. In addition, MNPS included a
citation to the Tennessee law in the RFP, clearly stating that all public schools can take services
from another public entities contract. The way the RFP was structured allowed vendors to
submit bids for school districts of various sizes, so that the pricing could be tailored to different
districts’ needs.

3. Tennessee Law Encourages School Districts to Purchase Off Another School
District’s Contract

Similarly, Tennessee law allows public entities to purchase off of other public entity contracts.®
In Tennessee, school districts that purchase off a contract entered into by another Tennessee

% Kuney Opinion at 3.
% Fourth Order on Reconsideration. at para. 234.
% Kuney Opinion at 3, 5.

37 Fourth Order on Reconsideration at para. 232. On the other hand, the procurement did not require any
of the other public entities—even those specifically listed on the RFP—to purchase services from the
contract. Therefore, the companies submitting bids could not have been relying on certain volume or
basing bids on location of schools because there was no guarantee they would take services at all after the
contract was executed.

3 47 C.F.R. § 54.503(c)(1)(ii) (2011).
% Tenn. Code Ann. § 12-3-1203(c).



local government unit are statutory beneficiaries of the contract, not parties to it.*° Just as with
the Commission’s E-rate rules, Tennessee law also exempts school districts that take services
from another public entity contract from conducting their own competitive bidding process.*
Tennessee law also requires the public entity that takes services from another public entity’s
contract to independently purchase services.*?

The MNPS-ENA Contract was a contract executed by a public entity that other public entities
could purchase off of. The MNPS-ENA Contract was a statewide master contract as, by
Tennessee law, it is available statewide. Under Tennessee law, the original contract between
MNPS and ENA was undisturbed when other school districts used its terms and conditions to
purchase services. The school districts did not need to conduct an additional competitive bidding
proceiz under state law. Each of the school districts independently purchased services from
ENA.

In addition to the MNPS-ENA Contract, school districts in Tennessee in 2012 had additional
options for purchasing services. School districts were not legally required to purchase any
services from the MNPS-ENA Contract. AT&T was the vendor under a separate Tennessee state
master contract that was available to schools and other governmental agencies. School districts
were free to choose services under one of these two contracts or they were free to conduct their
own competitive bidding process. There is no evidence of market failure. Indeed, Tennessee has
a robust and competitive market with plenty of options for E-rate applicants to obtain the most
cost-effective services.

4. Allowing School Districts to Purchase Services from a Master Contract is Not Only
Allowed by Commission Rules, It is Good Policy

As the Commission has acknowledged many times, E-rate applicants have an incentive to
obtain the most cost-effective services because they have to pay the non-discount share cost of
the services.** Tennessee school districts and their governing boards are accountable to their
taxpayers and to the Tennessee Comptroller. The Commission should continue to rely upon
competitive bidding and the E-rate applicant’s incentive to get the best deal for itself, as it has
done for the past 20 years. As such, it is a good public policy to allow E-rate applicants to take

40 See Kuney Opinion at 4.
4 d.
2 Tenn. Code Ann. § 12-3-1203(c)(1); Kuney Opinion at 5.

43 As with any other master contract, E-rate rules do not require E-rate applicants to have a separate
contract with the service provider. In this instance, however, the 43 school districts each received a quote
from ENA, Exhibit 8, and indicated their desire to take services from the MNPS-ENA contract by signing
a letter of intent with ENA. Exhibit 7.

4 See, e.g., Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and Order, 12
FCC Rcd 8776 at 9341-42 (1997); Request for Review by the Department of Education of the State of
Tennessee of the Decision of the Universal Service Administrator, CC Docket Nos. 96-45, 97-21, 14 FCC
Rcd 13734, 129 (1999).



services from a master contract where E-rate applicants can get a better deal than they would be
able to obtain on their own.

The Commission could clarify in the future that an RFP should clearly state that a resulting
contract may be used by other E-rate applicants, as was done here. That way, there could be no
confusion on the part of vendors that the rates they are providing might be available to other E-
rate applicants.*® The reliance on notice to vendors is also consistent with other program
competitive bidding rules. For example, if an E-rate applicant has a criterion for vendors that is
so important it will disqualify any vendor who does not meet that criteria, it can do that, as long
as the RFP states that information for potential vendors.*® The Commission wants vendors to
have a level playing field, and such notice would provide that level playing field.

For this appeal, the Commission does not need to reach the question of whether there should be
a limit on the number of applicants that could become parties to an existing contract or whether
adding parties to a contract constitutes more than a “minor modification” to the contract. Here,
the school districts taking services from the MNPS-ENA Contract did not become parties to the
contract, and therefore, there was no modification.

Further, master contracts will be rebid. The Commission has not adopted a limit on the length
of contracts, but most applicants balance the desire for the better pricing that initially comes
with a longer-term contract against the knowledge that pricing on a per-bandwidth basis
continues to decrease.*’ The Tennessee state master contract that was won by AT&T had a 10-
year term. The MNPS-ENA Contract had only a five-year term, beginning in July 2011 and
expiring as of June 30, 2016. The addition of more users did not extend that contract; those
districts joined for a maximum of four years. MNPS issued a new RFP and recontracted for the
services under the MNPS-ENA Contract 2% years ago as anticipated by the 2011 contract.

%5 Such notice would have the added benefit that third parties would not have to obtain a letter of agency
from every potential applicant that could take service from the contract, thereby allowing E-rate
applicants who possibly were not even aware of the procurement in the first year to nevertheless take
advantage of it.

%6 See, e.9., Requests for Review of Decisions of the Universal Service Administrator by Allendale County
School District, CC Docket No. 02-6, Order, 26 FCC Rcd 6109, 6117-18 1 13 (Wireline Comp. Bur.
2011).

4" In the First Modernization Order, the Commission sought comment on whether to limit the length of a
contract but did not adopt its proposal to limit the term of an E-rate supported contract to five years
(“Some commenters suggested that five years was the right length for E-rate supported contracts.
However, the record is not particularly robust on how a five-year maximum contract length would affect
schools’ and libraries’ ability to purchase from state master contracts, which often exceed five years, or to
enter into contracts that seek to spread the cost of infrastructure builds over many years.”) First
Modernization Order at paras. 271-72.



5. Conclusion

As demonstrated above, Commission precedent and Tennessee state law allowed the MNPS-
ENA master contract to be used to purchase services without additional competitive bidding by
other E-rate applicants, including the ones that are the subjects of this waiver request.®

Importantly, granting this appeal would simply allow eligible school districts to receive funding
for eligible services that were purchased from a contract that was competitively bid in
accordance with E-rate requirements.

As such, ENA respectfully requests that the Commission grant the Tennessee Consortium’s
request for waiver as expeditiously as possible, given that the waiver was submitted in 2013. If
the Commission wishes to address other issues, we respectfully ask that it consider those in a
separate proceeding so as not to further delay this decision.

Pursuant to Section 1.1206(b)(2) of the Commission’s rules, an electronic copy of this letter is
being filed for inclusion in the above-referenced docket and courtesy copies are being sent to the
attendees. Please direct any questions regarding this filing to the undersigned.

Respectfully submitted,

Gina Spade
Broadband Legal Strategies

Counsel for Education Networks of America

cc: D’wana Terry (via email)
Ryan Palmer (via email)
Gabriela Gross (via email)
Ike Ofobike (via email)
Aaron Garza (via email)
Charles Cagle (via email)
Kitty Ganier (via email)

8 See 47 C.F.R. § 54.500; Tenn. Code Ann. 8§ 12-3-1203(c).
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REQUEST FOR PROPOSAL

METROPOLITAN NASHVILLE PUBLIC SCHOOLS
On behalf of
THE METROPOLITAN NASHVILLE BOARD OF PUBLIC
EDUCATION

This solicitation document serves as the written determination of the Director of
Purchasing, that the use of competitive sealed bidding is neither practicable nor
advantageous to the Metropolitan Nashville Public Schools (MNPS).
Therefore, this solicitation will facilitate the entering into of contract(s) by the competitive
sealed proposals process.

RFP Title:
Managed Internet Access, Voice-Over-IP and Video
Conferencing

Purchasing Staff Contact:
Richard Zambetti(615) 259-8541
Richard.Zambetti@MNPS.org
February 4, 2011

This proposal solicitation document is prepared in a Microsoft Word (Office for Windows) format. Any alterations to this
document made by the proposer may be grounds for rejection of proposal, cancellation of any subsequent award, or any
other legal remedies available to the Metropolitan Nashville Public Schools (MNPS).
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Request for Proposals
RFP Title:

Managed Internet Access, Voice-Over-IP and Video
Conferencing

All Submitted Proposals become Public Record after Award.
Submission of a Proposal is an official waiver of confidentiality, not withstanding
any statements to the contrary that may be contained within the Proposal.

1) Introduction/Overview
A. Overview
The Metropolitan Nashville Public Schools (MNPS) is requesting proposals on
behalf of MNPS and the Tennessee E-Rate Consortium (Consortium) whose
members have furnished a Letter of Agency (LOA) to MNPS for the purpose of
securing services.

These services are intended to be eligible for the Federal Communications
Commission’s (FCC) Universal Service Program for Schools and Libraries known
commonly as E-Rate. The method for all of the K-12 public school districts of
Tennessee to purchase from this contract is TCA Title 12, Chapter 3, Part 10,
which effectively allows Local Education Agencies, hereafter referred to as LEA,
to make purchases based on the terms of a contract signed by another LEA. The
funding for this contract comes from both LEA funds and the Federal E-Rate
program. The technical and functional requirements for providing the necessary
bundled, Internet access and management of the overall service offering must be
flexible, scalable, and creatively approached by the proposing service provider. E-
Rate Funding for the public schools will continue to be an overriding factor in
determining what kind of technology and service offerings can be deployed
throughout the Consortium’s public school system environment.

B. Purpose
The MNPS is requesting sealed proposals from qualified firms for the purchase of
the following products and services:

1) Managed Internet Access as defined in the E-Rate program’s Eligible Services
List (ESL) as Priority 1(On-Premise Priority One Equipment) services.
a. Option for CIPA compliant content filtering
b. Option for E-Mail Hosting
c. Option for Web Hosting

2) Managed Voice-Over-IP (VOIP) services as defined in the E-Rate program’s
Eligible Services List (ESL) as Priority 1 service.

3) Managed Video Conferencing services as defined in the E-Rate program’s
Eligible Services List (ESL) as Priority 1 service.

Page 4 of 52
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Contract Number: 2-225071-00

CONTRACT BETWEEN

METROPOLITAN NASHVILLE PUBLIC SCHOOLS ON BEHALF OF THE
METROPOLITAN BOARD OF PUBLIC EDUCATION

AND
ENA SERVICES, LLC

FOR PURCHASE OF GOODS AND SERVICES

This contract is entered into on this 7™ day of March, 2011, by and between
METROPOLITAN NASHVILLE PUBLIC SCHOOLS (“MNPS”)ON BEHALF OF THE
METROPOLITAN BOARD OF PUBLIC EDUCATION ("MBPE") and ENA Services, LLC,
1101 McGavock Street, 3™ Floor, Nashville, TN 37203 ("Contractor"). This contract consists
of the following documents:

a) This contract,
b) Managed Internet Access, Voice-Over-IP and Video Conferencing, RFP
11-4
c) Amendment One (1), 2-15-11, Amendment Two (2) 2-15-11, Amendment
Three (3) 2-21-11
d) Contractor’s Bid/Proposal dated March 4, 2011
In'th(.a_event of conflicting provisions, all documents shall be construed according to the following
priortes: a) any properly executed amendment or change order to this contract,
(most recent with first priority),

b) this contract,
¢) Contractor’s Bid/Proposal dated March 4, 2011,
d) Managed Internet Access, Voice-Over-IP and Video Conferencing, RFP 11-4

1. Duties and Responsibilities of Contractor. Contractor agrees to provide and
MNPS agrees to purchase the following goods and services:

As describe in RFP 11-4 and detailed in vendor's response to RFP 11-4.

Performance Bond

MNPS shall require a performance bond upon approval of a contract pursuant to this RFP. The
amount of the performance bond shall be a sum equal to Ten Million Dollars
($10,000,000.00), and said amount shall be reduced as detailed in the chart below:

$10,000,000.00 Year one of contract
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$8,000,000.00 Year two of contract
$6,000,000.00 Year three of contract
$4,000,000.00 Year four of contract
$2,000,000.00 Year five of contract

This bond may be reduced or the requirement waive at anytime during the life of this contract with
the agreement of both parties.

The successful Proposer must obtain the required performance bond in form and substance
acceptable to MNPS and provide it to MNPS no later than The start of the confract

The successful Proposer must meet this performance bond requirement by providing the MNPS
either:

a. aperformance bond that covers the entire Contract period including all options to extend the
Contract, or

b. a performance bond for the first, twelve (12) calendar months of the Contract in the amount
detailed above, and, thereafter, a new or re-issued performance bond in the amount detailed
above covering each subsequent twelve (12) calendar month period of the Contract. (In
which case, the Contractor must provide the new (or re-issued) performance bonds to the
MNPS no later than thirty (30) days preceding each subsequent period of the Contract to be
covered by the new (or re-issued) bond.)

Failure to provide to MNPS a performance bond as required by performance bond deadline
detailed in the Contract, as applicable in the case of a periodic new (or re-issued) performance
bond, no later than thirty (30) days preceding each period of the Contract to be covered by the
new or re-issued bond, shall result in contract termination.

The successful Proposer must make all necessary arrangements for the performance bond prior
to the Contract start date and prior to any subsequent performance bond deadlines in the case of
an annual performance bond. MNPS will not assist the Proposer with securing the services of
any fidelity or guaranty underwriter.

Failure to adhere to these requirements shall result in termination of the Contract as a material
breach of the contract. Further, as applicable, failure to periodically provide to the MNPS a new
or re-issued performance bond subsequent to the first as required above shall be a material
breach of contract and result in MNPS taking action to exact payment pursuant to the current
performance bond held by MNPS as per paragraph 10. Termination Breach to this contract.

2. Delivery and Installation.

a) All deliveries shall be made pursuant to a written purchase order issued by
Metropolitan Nashville Public Schools, which assumes no liability for any goods
delivered without such purchase order. All deliveries shall be made to indicated
location within ninety (90) days of the issuance of a purchase order. Installation of
ENA Connect Voice Services performed by ENA shall be completed within one
hundred eighty (180) days of the date of service request provided that MNPS has
completed site preparations, including LAN readiness and availability of Ethernet
connection points at all telephone locations, by the date of service requested.

b) Installation is required. Installation of Managed Internet Services shall be
completed within one hundred eighty 180 days of the date of delivery.

3. Term. The term of this contract will begin July 1, 2011 and end June 30, 2016.
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Compensation..Compensation will be paid upon installation of internet and video
conferencing services installed based on the pricing schedule identified in ENA ‘s
price list identified in the RFP response on Pages 100-115. The billing will be paid
monthly upon receipt of invoice. In no event shall the total compensation for this
contract exceed $ $11,500,000 for the contract term.

There will be no other charges for the performance of this contract.

MNPS will make reasonable efforts to make payments within 30 days of receipt of
invoice but in any event shall make payments within 60 days. MNPS will make
reasonable efforts to make payments to small businesses within 15 days of receipt of
invoice but in any event shall make payment within 60 days.

Contractor shall submit a written report with invoice to MNPS each month setting forth
the services provided in the billing period. Such report shall include, but not limited to,
description of type of service, date, time and duration of service, agendas, sign-in
sheets, attendance rosters. Payment of invoices may be withheld if documentation is
not sufficient. MNPS may request additional documentation or explanation regarding
services at any time and Contractor shall respond to such requests promptly with such
additional information as MNPS may require. Failure to provide such additional
information or explain why it cannot be provided within thirty days of receipt of the
request from MNPS may be cause for termination of this contract.

Contractor Performance Evaluation.

The reports of service rendered under this contract as provided by the contractor and
agreed to in substance by MNPS will be reviewed at a minimum of quarterly during the
term of the contract and reports filed for review and consideration by senior
management of MNPS.

Reports will cover all SLAs listed in the RFP and responded to by the contractor.

Taxes. MNPS shall not be responsible for any taxes that are imposed on Contractor
other than sales/use taxes stated above. Furthermore, Contractor understands that it
cannot claim exemption from taxes by virtue of any exemption that is provided to
MNPS.

Warranty.

a) Contractor warrants that for a period of one year from the date of delivery, the
goods provided, including software, shall be free of any defects that interfere with
or prohibit the use of the goods for the purposes for which they were obtained.
Such purposes are stated in the RFP.

b) During the warranty period, MNPS may, at its option, request that Contractor
repair or replace any defective goods, by written notice to Contractor. .

License. Contractor warrants and represents that it is the owner of or otherwise has
the right to and does hereby grant MNPS a license to use any software provided for
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the purposes for which the software was obtained. Such purposes are set forth in
MNPS' RFP.

Copyright, Trademark, Service Mark, or Patent Infringement.

a) Contractor shall, at its own expense, be entitled to and shall have the duty to

b)

defend any suit which may be brought against MNPS to the extent that it is based
on a claim that the products or services furnished infringe a copyright, Trademark,
Service Mark, or patent. Contractor shall further indemnify and hold harmless
MNPS against any award of damages and costs made against MNPS by a final
judgment of a court of last resort in any such suit. MNPS shall provide Contractor
immediate notice in writing of the existence of such claim and full right and
opportunity to conduct the defense thereof, together with all available information
and reasonable cooperation, assistance and authority to enable Contractor to do
so. No costs or expenses shall be incurred for the account of Contractor without
its written consent. MNPS reserves the right to participate in the defense of any
such action. Contractor shall have the right to enter into negotiations for and the
right to effect settlement or compromise of any such action, but no such
settlement or compromise shall be binding upon MNPS unless approved by the
Metro Department of Law Settlement Committee and, where required, the Metro
Council.

If the products or services furnished under this contract are likely to, or do
become, the subject of such a claim of infringement, then without diminishing
Contractor's obligation to satisfy the final award, Contractor may at its option and
expense:

i) Procure for MNPS the right to continue using the products or services.

i)  Replace or modify the alleged infringing products or services with other
equally suitable products or services that are satisfactory to MNPS, so that
they become non-infringing.

iii)  Remove the products or discontinue the services and cancel any future

charges pertaining thereto.

iv)  Provided, however, that Contractor will not exercise option b.iii. until
Contractor and MNPS have determined that options b.i. and b.ii. are
impractical.

Contractor shall have no liability to MNPS, however, if any such infringement or
claim thereof is based upon or arises out of:

) The use of the products or services in combination with apparatus or
devices not supplied or else approved by Contractor.

ii)  The use of the products or services in a manner for which the products or
services were neither designated nor contemplated.

i) The claimed infringement in which MNPS has any direct or indirect interest
by license or otherwise, separate from that granted herein.
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Termination--Breach. Should Contractor fail to fulfill in a timely and proper manner
its obligations under this contract or if it should violate any of the terms of this contract,
MNPS shall have the right upon 7 days written notification to terminate the contract.
The performance Bond listed in Section One (1), Duties and Responsibilities of
Contractor will be surrendered in the an amount equal to the dollar amount listed in
the schedule of Section One (1) or as may be amended during the term of the
contract.

Termination--Funding.  Should funding for this contract be discontinued, MNPS
shall have the right to terminate the contract immediately upon written notice to
Contractor. Contractor shall be paid in full for all cost incurred to date and forth coming
for equipment that is in process or that cannot be terminated without cost.

Termination--Notice. MNPS may terminate this contract at any time upon thirty (30)
days written notice to Contractor. Contractor shall be paid in full for all cost incurred to
date and forth coming for equipment that is in process or that cannot be terminated
without cost.

Compliance with Laws. Contractor agrees to comply with any applicable federal,
state and local laws and regulations.

Federal Economic Stimulus Funding. |f this Contract requires the Contractor to
provide products and/or services that are funded in whole or in part under the
American Recovery and Reinvestment Act of 2009, Public Law 111-5, (Recovery
Act), then Contractor is responsible for ensuring that all applicable requirements,
including but not limited to those set forth herein, of the Recovery Act are met and
that the Contractor provides information to the State as required. The Contractor
(and any subcontractor) shall comply with the following:

a) Federal Grant Award Documents, as applicable.

b) Executive Office of the President, Office of Management and Budget (OMB)
Guidelines as posted at www.whitehouse.gov/omb/recovery_default/, as well as
OMB Circulars, including but not limited to A-102 and A-133 as posted at:
www.whitehouse.gov/omb/financial_offm_circulars/.

c) Office of Tennessee Recovery Act Management Directives (posted on the
Internet at www.tnrecovery.gov).

d) The Recovery Act, including but not limited to the following sections of that Act:

i) Section 1604 — Disallowable Use. No funds pursuant to this Contract may
be used for any casino or other gambling establishment, aquarium, zoo,
golf course, or swimming pool.

ii)  Section 1512 — Reporting and Registration Requirements. The Contractor
must report on use of Recovery Act funds provided through this Contract.
Information from these reports will be made available to the public.
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Section 1553 — Recovery Act Whistleblower Protections. An employee of
any non-Federal employer receiving covered funds under the Recovery
Act may not be discharged, demoted, or otherwise discriminated against
as a reprisal for disclosing, including a disclosure made in the ordinary
course of an employee’s duties, to the Accountability and Transparency
Board, an inspector general, the Comptroller General, a member of
Congress, a State or Federal regulatory or law enforcement agency, a
person with supervisory authority over the employee (or other person
working for the employer who has the authority to investigate, discover or
terminate misconduct), a court or grand jury, the head of a Federal
agency, or their representatives, information that the employee believes is
evidence of one or more of the following related to the implementation or
use of covered funds:

(1)  gross mismanagement,

(2) gross waste,

(3)  substantial and specific danger to public health or safety,

(4) abuse of authority, or

(6) violation of law, rule, or regulation (including those pertaining
to the competition for or negotiation of a Contract).

Non-enforceability of Certain Provisions Waiving Rights and Remedies or
Requiring Arbitration: Except as provided in a collective bargaining
agreement, the rights and remedies provided to aggrieved employees by
this section may not be waived by any agreement, policy, form, or
condition of employment, including any pre-dispute arbitration agreement.
No pre-dispute arbitration agreement shall be valid or enforceable if it
requires arbitration of a dispute arising out of this section.

Requirement to Post Notice of Rights and Remedies: The Contractor and
any subcontractor shall post notice of the rights and remedies as required
under Section 1553. (Refer to Section 1553 of the American Recovery and
Reinvestment Act of 2009, Pub. L. 111-5 located at www.recovery.gov, for
specific requirements of this section and prescribed language for the
notices.)

Section 902 — Access Of Government Accountability Office. The
Contractor shall provide that the Comptroller General and his
representatives are authorized:

(1) to examine any records of the Contractor or any of its
subcontractors, that directly pertain to, and involve
transactions relating to, this Contract or a subcontract; and

(2) to interview any officer or employee of the Contractor or any
of its subcontractors regarding such transactions.
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Section 1514 — Inspector General Reviews. Any inspector general of a
federal department or executive agency has the authority to review, as
appropriate, any concerns raised by the public about specific investments
using such funds made available in the Recovery Act. In addition, the
findings of such reviews, along with any audits conducted by any inspector
general of funds made available in the Recovery Act, shall be posted on
the inspector general’'s website and linked to the website established by
Recovery Act Section 1526, except that portions of reports may be
redacted to the extent the portions would disclose information that is
protected from public disclosure under sections 552 and 552a of title 5,
United States Code.

Section 1515 — Access of Offices of Inspector General to Certain Records
and Employers. With respect to this Contract, any representative of an
appropriate inspector general appointed under section 3 or 8G of the
Inspector General Act of 1978 (6 U.S.C. App.), is authorized:

(1) to examine any records, of the Contractor or any of its
subcontractors, that pertain to and involve transactions
relating or pursuant to this Contract; and

(2) to interview any officer or employee of the Contractor or any
subcontractors regarding such transactions.

Section 1606 — Wage Rate Requirements. All laborers and mechanics
employed by pursuant to this Contract shall be paid wages at rates not
less than those prevailing on projects of a character similar in the locality
as determined by the Secretary of Labor in accordance with subchapter IV
of chapter 31 of title 40, United States Code. All rulings and
interpretations of the Davis-Bacon Act and related acts contained in 29
CFR 1, 3, and 5 are herein incorporated by reference.

For purposes of this Contract, laborer or mechanic includes at least those
workers whose duties are manual or physical in nature (including those
workers who use tools or who are performing the work of a trade), as
distinguished from mental or managerial. The term laborer or mechanic
includes apprentices, trainees, helpers, and, in the case of contracts
subject to the Contract Work Hours and Safety Standards Act, watchmen
or guards.

Section 1605 — Buy American Requirements for Construction Material —
Buy American, Use of American Iron, Steel, and Manufactured Goods.
None of the funds provided by this Contract may be used for a project for
the construction, alteration, maintenance, or repair of a public building or
public work unless all of the iron, steel, and manufactured goods used in
the project are produced in the United States.
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e) The Contractor agrees to comply with any modifications or additional
requirements that may be imposed by law and future guidance and clarifications
of Recovery Act requirements.

f) If the Contractor enters into one or more subcontracts for any of the services
performed under this Contract, each subcontract shall contain provisions
specifically imposing on the subcontractor all requirements set forth in this
Contract Section 14, “Federal Economic Stimulus Funding.”

Notices.

Notice of assignment of any rights to money due to Contractor under this contract
must be mailed or hand delivered to the attention of the Chief Accountant,
ACCOUNTING DEPARTMENT, BUSINESS OFFICE, METROPOLITAN BOARD OF
PUBLIC EDUCATION, 2601 BRANSFORD AVENUE, NASHVILLE, TN 37204, with
a copy to the recipient for MNPS notices listed below:

a)

b)

All other notices to MBPE shall be mailed or hand delivered to:

Dept: Information Technology
Attn: Tom Bayersdorfer
Addr: 2601 Bransford Avenue, Nashville, TN 37204

Phone: (615)259-8502
Email Addr: tom.bayersdorfer@mnps.org

Notices to Contractor shall be sent to:

Contractor: ENA Services, LLC

Attn: Rex Miller, CFO

Addr: 1101 McGavock Street, 3™ Floor
Nashville, TN 37203

Phone: (615) 312-6005
E-mail Addr: rmiller@ena.com

c) Contractor designates the following as the Contractor’s agent for service of
process and will waive any objection to service of process if process is served upon

this agent:

Designated Agent: (name) John Gillmor, Esq

(address) 1600 Division Street, Suite 700
PO Box 340025
Nashville, TN 37203

(phone) (615) 252-2305
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Email Addr: jgillmor@babc.com

Maintenance of Records. Contractor shall maintain documentation for all charges
against MNPS. The books, records, and documents of Contractor, insofar as they
relate to work performed or money received under the contract, shall be maintained
for a period of three (3) full years from the date of final payment and will be subject to
audit, at any reasonable time and upon reasonable notice by MNPS or its duly
appointed representatives. The records shall be maintained in accordance with
generally accepted accounting principles.

MNPS Property. Any MNPS property, including but not limited to books, records and
equipment, that is in Contractor's possession shall be maintained by Contractor in
good condition and repair, and shall be returned to MNPS by Contractor upon
termination of the contract. All goods, documents, records, and other work product
and property produced during the performance of this contract are deemed to be
MNPS property.

Modification of Contract. This contract may be modified only by written amendment
executed by all parties and their signatories hereto. All change orders, where
required, shall be executed in conformance with section 4.24.020 of the Metropolitan
Code of Laws.

Partnership/Joint Venture.  Nothing herein shall in any way be construed or
intended to create a partnership or joint venture between the parties or to create the
relationship of principal and agent between or among any of the parties. None of the
parties hereto shall hold itself out in a manner contrary to the terms of this paragraph.
No party shall become liable for any representation, act or omission of any other party
contrary to the terms of this paragraph.

Waiver. No waiver of any provision of this contract shall affect the right of any party
thereafter to enforce such provision or to exercise any right or remedy available to it in
the event of any other default.

Employment. Contractor shall not subscribe to any personnel policy which permits
or allows for the promotion, demotion, employment, dismissal or laying off of any
individual due to race, creed, color, national origin, age, sex, or which is in violation of
applicable laws concerning the employment of individuals with disabilities.

Non-Discrimination. 1t is the policy of the Metropolitan Government not to
discriminate on the basis of age, race, sex, color, national origin, or disability in its
hiring and employment practices, or in admission to, access to, or operation of its
programs, services, and activities. With regard to all aspects of this contract,
Contractor certifies and warrants it will comply with this policy. No person shall be
excluded from participation in, be denied benefits of, be discriminated against in the
admission or access to, or be discriminated against in treatment or employment in
MNPS'’s contracted programs or activities, on the grounds of handicap and/or
disability, age, race, color, religion, sex, national origin, or any other classification
protected by federal or Tennessee State Constitutional or statutory law; nor shall
they be excluded from participation in, be denied benefits of, or be otherwise
subjected to discrimination in the performance of contracts with MNPS or in the
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employment practices of MNPS’s Contractors. Accordingly, all Proposers entering
into contracts with MNPS shall, upon request, be required to show proof of such
nondiscrimination and to post in conspicuous places that are available to all
employees and applicants, notices of nondiscrimination.

Criminal Background Checks. Contractor shall comply with Public Chapter 587 of
2007, as codified in Tennessee Code Annotated Section 49-5-413, which requires all
contractors to facilitate a criminal history records check conducted by the Tennessee
Bureau of Investigation and the Federal Bureau of Investigation for each employee
prior to permitting the employee to have contact with students or enter school grounds
when students are present.

Insurance. Contractor shall maintain comprehensive general liability and automobile
liability insurance, both with limits of not less than one million dollars and, if necessary,
commercial umbrella insurance with limits of not less than $1,000,000 per occurrence.
Contractor shall maintain workers’ compensation insurance with statutory limits as
required by the State of Tennessee or other applicable laws and employers’ liability
insurance with limits of not less than $500,000. A certificate of insurance, on a
standard ACCORD form, evidencing said coverage shall be provided to MNPS prior
to commencement of performance of this Contract. The METROPOLITAN
GOVERNMENT OF NASHVILLE AND DAVIDSON COUNTY by and through the
METROPOLITAN BOARD OF PUBLIC EDUCATION shall be included as an
additional insured and this insurance shall apply as primary insurance with respect
to any other insurance programs afforded MBPE. There shall be no endorsement
or modification to make this insurance excess over other available insurance.
Throughout the term of this contract, Contractor shall provide an updated
certificate of insurance upon expiration of the current certificate. Additionally,
MNPS shall maintain adequate Builders Risk/All Risk Insurance for the project
covering products provided by the Contractor naming the Contractor as an additional
insured.

Contingent Fees. Contractor hereby represents that Contractor has not been
retained or retained any persons to solicit or secure a Metropolitan Government
contract upon an agreement or understanding for a contingent commission,
percentage, or brokerage fee, except for retention of bona fide employees or bona fide
established commercial selling agencies for the purpose of securing business. Breach
of the provisions of this paragraph is, in addition to a breach of this contract, a breach
of ethical standards which may result in civil or criminal sanction and/or debarment or
suspension from being a contractor or subcontractor under Metropolitan Government
contracts.

Gratuities and Kickbacks. It shall be a breach of ethical standards for any person to
offer, give or agree to give any employee or former employee, or for any employee or
former employee to solicit, demand, accept or agree to accept from another person, a
gratuity or an offer of employment in connection with any decision, approval,
disapproval, recommendation, preparation of any part of a program requirement or a
purchase request, influencing the content of any specification or procurement
standard, rendering of advice, investigation, auditing or in any other advisory capacity

10
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in any proceeding or application, request for ruling, determination, claim or controversy
or other particular matter, pertaining to any program requirement of a contract or
subcontract or to any solicitation or proposal therefor. It shall be a breach of ethical
standards for any payment, gratuity or offer of employment to be made by or on behalf
of a subcontractor under a contract to the prime contractor or higher tier subcontractor
or a person associated therewith, as an inducement for the award of a subcontract or
order. Breach of the provisions of this paragraph is, in addition to a breach of this
contract, a breach of ethical standards which may result in civil or criminal sanction
and/or debarment or suspension from being a contractor or subcontractor under
Metropolitan Government contracts.

Indemnification and Hold Harmless. Contractor shall indemnify and hold harmless
MNPS, its officers, agents and employees from:

a) Any claims, damages, costs and attorney fees for injuries or damages arising, in
part or in whole, from the negligent or intentional acts or omissions of Contractor,
its officers, employees and/or agents, including its sub or independent contractors,
in connection with the performance of the contract, and, Contractor shall pay
MNPS any expenses incurred as a result of Contractor's failure to fulfill any
obligation in a professional and timely manner under this contract.

b) Any claims, damages, penalties, costs and attorney fees arising from any failure
of Contractor, its officers, employees and/or agents, including it sub or indepen-
dent contractors, to observe applicable laws, including, but not limited to, labor
laws and minimum wage laws.

Attorney Fees. Contractor agrees that, in the event either party deems it necessary
to take legal action to enforce any provision of the contract, and in the event MNPS
prevails, Contractor shall pay all expenses of such action including MNPS's attorney
fees and costs at all stages of the litigation.

Assignment--Consent Required. The provisions of this contract shall inure to the
benefit of and shall be binding upon the respective successors and assignees of the
parties hereto. Except for the rights of money due to Contractor under this contract,
neither this contract nor any of the rights and obligations of Contractor hereunder shall
be assigned or transferred in whole or in part without the prior written consent of
MNPS. Any such assignment or transfer shall not release Contractor from its
obligations hereunder. NOTICE OF ASSIGNMENT OF ANY RIGHTS TO MONEY
DUE TO CONTRACTOR UNDER THIS CONTRACT MUST BE SENT TO THE
ATTENTION OF MNPS'S CHIEF ACCOUNTANT, DIVISION OF ACCOUNTS,
DEPARTMENT OF FINANCE, 2601 BRANSFORD AVENUE, NASHVILLE,
TENNESSEE 37204.

Entire Contract. This contract sets forth the entire agreement between the parties
with respect to the subject matter hereof and shall govern the respective duties and
obligations of the parties.

11
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Force Majeure. No party shall have any liability to the other hereunder by reason of
any delay or failure to perform any obligation or covenant if the delay or failure to
perform is occasioned by force majeure, meaning any act of God, storm, fire, casualty,
unanticipated work stoppage, strike, lockout, labor dispute, civil disturbance, riot, war,
national emergency, act of Government, act of public enemy, or other cause of similar
or dissimilar nature beyond its control.

Governing Law. The validity, construction and effect of this contract and any and all
extensions and/or modifications thereof shall be governed by the laws of the State of
Tennessee. Tennessee law shall govern regardless of any language in any
attachment or other document that the Contractor may provide.

Venue. Any action between the parties arising from this agreement shall be
maintained in the courts of Davidson County, Tennessee.

Severability. Should any provision of this contract be declared to be invalid by any
court of competent jurisdiction, such provision shall be severed and shall not affect the
validity of the remaining provisions of this contract.

Confidentiality of Records. All educational records created, disclosed or
maintained pursuant to the terms of this contract are confidential and shall be
created, disclosed and maintained pursuant to the provisions of Family Educational
Rights and Privacy Act, also known as FERPA (20 U.S.C.A. s12329), its regulations
and Board policy.

Compliance with the Americans with Disabilities Act. The contractor will be
required to provide assurances that it does not discriminate on the basis of disability
in admission to, access to, or operations of its program, services, or activities,
including hiring or employment practices. The contractor will insure that qualified
applicants and participants with disabilities in its services, programs, or activities
have communication access that is equally effective as that provided to people
without disabilities. Information shall be made available in accessible formats and
auxiliary aids and services shall be provided upon the reasonable request of a
qualified person with a disability.

Effective Date. This contract shall not be binding upon the parties until it has been
signed first by the Contractor and then by the authorized representatives of the
Metropolitan Government and has been filed in the office of the Metropolitan Clerk.
When it has been so signed and filed, this contract shall be effective as of the date first
written above.

12
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FCC Form 470 & RFPs

Tips for Success

e Third-party entities conducting competitive bidding

— Non-state agencies that conduct the competitive
bidding and contract negotiations on behalf of
schools or libraries

* (e.g., Joint Power Authorities)

— Must have a Letter of Agency (LOA) from each
school and/or library signed on or before the FCC
Form 471 certification postmark date

Road to Success | 2011 Schools & Libraries Fall Applicant Trainings




EXHIBIT 5



From: Bayersdorfer, Tom (MNPS)

Sent: Tuesday, September 27, 2011 10:13 AM
To: 'Cayer@usac.org’

Subject: LOA Issue from training

Catriona,
(I don’t have Leslie’'s email address or | would sent this to her as well)
This email is a follow-up to a discussion we had at the E-Rate training yesterday.

In December 2010, | solicited participation in the “Tennessee E-Rate Consortium” for the procurement of Internet
Access and Telecommunications and Telecommunication Services.
I had 79 LEAs sign LOAs (see attached sample). | posted a form 470 listing participating LEAs.

Below is the overview from the beginning of the 2011 RFP:

A. Overview
The Metropolitan Nashville Public Schools (MNPS) is requesting proposals on behalf of MNPS and the Tennessee E- Rate

Consortium (Consortium) whose members have furnished a Letter of Agency (LOA) to MNPS for the purpose of securing
services.

These services are intended to be eligible for the Federal Communications Commission’s (FCC) Universal Service Program
for Schools and Libraries known commonly as E-Rate. The method for all of the K-12 public school districts of Tennessee to
purchase from this contract is Tennessee Coda Annotated, Title 12, Chapter 3, Part 10, which effectively allows Local
Education Agencies, hereafter referred to as LEA, to make purchases based on the terms of a contract signed by another
LEA. The funding for this contract comes from both LEA funds and the Federal E-Rate program. The technical and
functional requirements for providing the necessary bundled, Internet access and management of the overall service
offering must be flexible, scalable, and creatively approached by the proposing service provider. E-Rate Funding for the
public schools will continue to be an overriding factor in determining what kind of technology and service offerings can be
deployed throughout the Consortium’s public school system environment.

The RFP had two responders, AT&T & Education Networks of America (the incumbent provider). The responses were
evaluated and a contract was awarded to ENA. There was also a previous consortium that was based on a 5 year
contract that runs through June 30, 2012. Most of the new consortium members were also members of the previous
consortium as well.

All of the members of the consortium file their own form 471 based on the form 470 that | posted on behalf of the
consortium in February 2011. The 470 referred to an RFP that was issued by Metro-Nashville Public Schools (BEN#
128258) to that reach the stated purpose of securing a contract for five years (see overview above). The LOA that was
used is attached to this email.

That brings me to the current question. Since the rules state that the LOA must be signed prior to the posting of the form
471, which will be posted by the individual LEAS, can LEAs sign an LOA at this time for the purpose of posted a 471 for
the 2012-2013 program year?

The LEAs would cite the 470 that was posted for the consortium in February 2011, sign an LOA and a cooperative

purchasing agreement, providing it to me as the lead of the consortium prior to filing their own form 471 for the 2012-2013
program year.



Are there any reasons that this would not be within the rules?
Thanks for your help on this.

Tom

Tom Bayersdorfer

Resource Manager * District E-Rate Coordinator
Technology and Information Services
Metropolitan Nashville Public Schools

2601 Bransford Ave/Nashville, TN 37204
615-259-8502 * 615-291-6068 (Fax)

tom.bayersdorfer@mnps.org
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Bayersdorfer, Tom (MNPS)

From: Leslie Frelow <lIfullwood@usac.org>
Sent: Thursday, October 06, 2011 1:15 PM
To: Bayersdorfer, Tom (MNPS)
Subject: Re: LOA Issue from training

Yes. Good luck
Leslie

From: Bayersdorfer, Tom (MNPS) [mailto:Tom.Bayersdorfer@mnps.org]
Sent: Thursday, October 06, 2011 01:05 PM

To: Leslie Frelow

Subject: FW: LOA Issue from training

Leslie,

| want to make sure | understand your response:

The Tennessee E-Rate Consortium, for which Metro-Nashville Public Schools (BEN 128258) is the consortium lead and |
am listed contact on the form, posted a Form 470 Application Number: 534070000900066 with the Certification
Received Date: 02/04/2011.

The form 470 did not include the Loudon County School District (BEN 128362). They now want to sign the LOA, that you
reviewed from an email earlier in this email string (see below), and join the Tennessee E-Rate Consortium for the 2012-
2013 program year as well as future years on the contract.

Each member school district of the consortium will file their own form 471.

Based on your email, that is allowable under the rules of the program. Am | Correct?

Thanks for your help on this.

Tom

Tom Bayersdorfer

Resource Manager * District E-Rate Coordinator
Technology and Information Services
Metropolitan Nashville Public Schools

2601 Bransford Ave/Nashville, TN 37204
615-259-8502 * 615-291-6068 (Fax)
tom.bayersdorfer@mnps.org

From: Leslie Frelow [mailto:Ifullwood@usac.org]
Sent: Friday, September 30, 2011 8:36 AM

To: Bayersdorfer, Tom (MNPS)

Subject: RE: LOA Issue from training

Hello Tom:



I reviewed the LOA. It is permissible under E-rate rules to allow those other members to join the Tennessee E-rate
Consortium. It is not uncommon for members to join or leave a consortium after the competitive bidding and vendor
selection is completed. The new consortium members’ LOAs must be signed and completed by the Form 471
certification postmark date.

L -
From: Bayersdorfer, Tom (MNPS) [mailto:Tom.Bayersdorfer@mnps.org]
Sent: Wednesday, September 28, 2011 10:25 AM

To: Leslie Frelow
Subject: FW: LOA Issue from training

Leslie,
Can you reply that this email made it to you?
Thanks

Tom

Tom Bayersdorfer

Resource Manager * District E-Rate Coordinator
Technology and Information Services
Metropolitan Nashville Public Schools

2601 Bransford Ave/Nashville, TN 37204
615-259-8502 * 615-291-6068 (Fax)
tom.bayersdorfer@mnps.org

From: Bayersdorfer, Tom (MNPS)

Sent: Tuesday, September 27, 2011 10:13 AM
To: 'Cayer@usac.org’

Subject: LOA Issue from training

Catriona,

(I don’t have Leslie’s email address or | would sent this to her as well)

This email is a follow-up to a discussion we had at the E-Rate training yesterday.

In December 2010, | solicited participation in the “Tennessee E-Rate Consortium” for the procurement of
Internet Access and Telecommunications and Telecommunication Services.

I had 79 LEAs sign LOAs (see attached sample). | posted a form 470 listing participating LEAS.

Below is the overview from the beginning of the 2011 RFP:

A. Overview
The Metropolitan Nashville Public Schools (MNPS) is requesting proposals on behalf of MNPS and the Tennessee E-
Rate Consortium (Consortium) whose members have furnished a Letter of Agency (LOA) to MNPS for the purpose
of securing services.

These services are intended to be eligible for the Federal Communications Commission’s (FCC) Universal Service
Program for Schools and Libraries known commonly as E-Rate. The method for all of the K-12 public school



districts of Tennessee to purchase from this contract is Tennessee Coda Annotated, Title 12, Chapter 3, Part 10,
which effectively allows Local Education Agencies, hereafter referred to as LEA, to make purchases based on the
terms of a contract signed by another LEA. The funding for this contract comes from both LEA funds and the
Federal E-Rate program. The technical and functional requirements for providing the necessary bundled, Internet
access and management of the overall service offering must be flexible, scalable, and creatively approached by the
proposing service provider. E-Rate Funding for the public schools will continue to be an overriding factor in
determining what kind of technology and service offerings can be deployed throughout the Consortium’s public
school system environment.

The RFP had two responders, AT&T & Education Networks of America (the incumbent provider). The
responses were evaluated and a contract was awarded to ENA. There was also a previous consortium that
was based on a 5 year contract that runs through June 30, 2012. Most of the new consortium members were
also members of the previous consortium as well.

All of the members of the consortium file their own form 471 based on the form 470 that | posted on behalf of
the consortium in February 2011. The 470 referred to an RFP that was issued by Metro-Nashville Public
Schools (BEN# 128258) to that reach the stated purpose of securing a contract for five years (see overview
above). The LOA that was used is attached to this email.

That brings me to the current question. Since the rules state that the LOA must be signed prior to the posting
of the form 471, which will be posted by the individual LEAs, can LEAs sign an LOA at this time for the purpose
of posted a 471 for the 2012-2013 program year?

The LEAs would cite the 470 that was posted for the consortium in February 2011, sign an LOA and a
cooperative purchasing agreement, providing it to me as the lead of the consortium prior to filing their own form
471 for the 2012-2013 program year.

Are there any reasons that this would not be within the rules?

Thanks for your help on this.

Tom

Tom Bayersdorfer

Resource Manager * District E-Rate Coordinator
Technology and Information Services
Metropolitan Nashville Public Schools

2601 Bransford Ave/Nashville, TN 37204
615-259-8502 * 615-291-6068 (Fax)
tom.bayersdorfer@mnps.org
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Intent to Purchase Internet Access Services

This agreement of Intent (“Agreement”) is initiated on (insert date ) January 30, 2012

between Athens City Schools (name of school system), hereinafter
referred to as "Tennessee School System" and ENA Services, LLC, Nashville, Tennessee, hereinafter
referred to as "ENA."

Tennessee School System agrees to obtain certain Internet Access and/or Telecommunication Services
from ENA, based on the Metropolitan Nashville Public Schools (MNPS) contract.

Tennessee School system agrees to request budget in 2012-2013 for the requested services. 'However,
this agreement of Intent may be null and void if funds for these services are not appropriated in the
budget approved for the Tennessee School System for the 2012-2013 fiscal year.

In the event that the Tennessee School System's Universal Service E-Rate discount is not approved due

.

to inaccurate certifications of the Tennessee School System to the FCC or SLD, ENA may recover 100%
of the cost of delivered services from the Tennessee School System.

AGREED TO:

Tennessee School System: Athens City Schools

Signature of Authorized Person/m‘/. e =

Printed name and Title of Authorized Person_ Robert W. Greene, Director of Schools:

Date Signed 1/30/2012

For ENA;

Signature of Authorized Person ﬂ‘?‘ %(ﬂé\

f_‘) . 1 3 =
Printed Name and Title of Authorized Person: fex //thkf po {/, ,D
Date Signed 27/ ZSA Z
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f E NA SERG/ICES
\ / www.enaservices.com

QUOTE
Athens City School District

2012 - 2013 year

Monthly cost for internet access $ 11,930.00
Annual cost for internet access $ 143,160.00

%ﬂ &/IZQ&\

Rex Miller, Sr. VP
Date 2-/2%/,/2/

1101 McGAVOCK STREET o NASHVILLE, TENNESSEE 37203 e TEL: 615.312.6125 « FAX: 615.312.6099
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